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1. P r o t e s t  t h a t  p r o c u r e m e n t  f o r  m a i n t e n a n c e  
s e r v i c e s  to  b e  p e r f o r m e d  o n  e n e r g y  management 
system s h o u l d  n o t  be set  a s i d e  f o r  s m a l l  b u s i -  
n e s s  c o n c e r n s  b e c a u s e  t h e  p r o t e s t e r ,  a l a r g e  
b u s i n e s s  and  t h e  m a n u f a c t u r e r  o f  t h e  e n e r g y  
management s y s t e m ,  c o u l d  b e s t  p e r f o r m  t h e  
m a i n t e n a n c e  s e r v i c e s  is d i s m i s s e d .  P r o t e s t  
d o e s  n o t  i n v o l v e  a n y  a l l e g a t i o n  t h a t  a d e q u a t e  
small b u s i n e s s  c o m p e t i t i o n  is  n o t  a v a i l a b l e  or 
t h a t  t h e  c o n t r a c t i n g  a g e n c y  a b u s e d  its d i s c r e -  
tion i n  t h i s  r e g a r d .  

2. GAO w i l l  n o t  o b j e c t  t o  a c o n t r a c t i n g  a g e n c y ’ s  
d e t e r m i n a t i o n  t h a t  l e s s  r e s t r i c t i v e  specif ica-  
t i o n s  w i l l  meet i ts  minimum needs .  P r o t e s t  
t h e r e f o r e  i s  d i s m i s s e d .  

3. P r o t e s t  a l l e g i n g  t h a t  award of c o n t r a c t  for 
m a i n t e n a n c e  s e r v i c e s  c o n t r a c t  t o  any  o t h e r  f i r i n  
may v i o l a t e  s o f t w a r e  r i g h t s  p r o t e s t e r  h a s  u n d e r  
c o n t r a c t  w i t h  c o n t r a c t i n g  a g e n c y  is  d i s n i s s e d  
b e c a u s e  i t  e i t h e r  i s  a matter o f  c o n t r a c t  
a d m i n i s t r a t i o n  o r  i n v o l v e s  p o t e n t i a l  p a t e n t  
i n f r i n g e m e n t ,  mat ters  which are  mt a p p r o p r i a t e  
for r e v i e w  u n d e r  o u r  b i d  p r o t e s t  f u n c t i o n .  

Honeywel l ,  I n c . ,  p ro t e s t s  award of a c o n t r a c t  t o  a n y  
o t h e r  f i r m  u n d e r  s o l i c i t a t i o n  No. F742132145-0123-0128, 
i s s u e d  by t h e  Depar tmen t  of t h e  A i r  Force, f o r  n a i n t e n s c c e  
services  requi red  i n  c o n n e c t i o n  w i t h  a n  e n e r g y  manageir.snt 
system p r o c u r e d  from Honeywell .  Honeywell  c o n t e n d s  tr.5: 
t h e  A i r  Force s h o u l d  n o t  have  set  a s i d e  t h e  procuremen: 
for e x c l u s i v e  m a l l  b u s i n e s s  p a r t i c i p a t i o n  b e c a u s e  doirq so 
p r e c l u d e s  Honeywel l ,  m a n u f a c t u r e r  of t h e  e n e r g y  nanagexen t  
system, from c o m p z t i n g  f o r  t h e  m a i n t e n a n c e  c o n t r a c t .  
Eoneywel l  also a l l e g e s  t h a t ,  a f t e r  Honeywell  i n fo rmed  the 
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c o n t r a c t i n g  o f f i c e r  t h a t  o n l y  Honeywell  c o u l d  meet c e r t a i n  
requirements i n  t h e  s o l i c i t a t i o n  s p e c i f i c a t i o n s ,  t h e  con- 
t r a c t i n g  o f f i c e r  d e l e t e d  those s e c t i o n s  o f  t h e  s p e c i f i c a -  
tions so a s  t o  allow o t h e r ,  less q u a l i f i e d  f i r m s  t o  
compete. F i n a l l y ,  Honeywell  c o n t e n d s  t h a t  a l l o w i n g  a n y  
o t h e r  f i r m  to  m a i n t a i n  t h e  s y s t e m  w i l l  t h r e a t e n  c e r t a i n  
s o f t w a r e  r i g h t s  Honeywel l  h a s  u n d e r  i ts  a g r e e m e n t  w i t h  t h e  
A i r  F o r c e .  

We d i s m i s s  t h e  protest .  

F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  S 1-1.706-5(a)  ( 1 9 6 4  
ed., amend. 1 9 2 )  p r o v i d e s  t h a t  p r o c u r e m e n t s  s h a l l  be s e t  
a s i d e  for smal l  b u s i n e s s  c o n c e r n s  i f  t h e r e  is a r e a s o n a b l e  
e x p e c t a t i o n  t h a t  o f f e r s  w i l l  be  o b t a i n e d  from a s u f f i c i e n t  
number of r e s p o n s i b l e  small  b u s i n e s s  c o n c e r n s  so t h a t  award 
w i l l  be made a t  a r e a s o n a b l e  p r i c e .  The d e c i s i o n  a s  t o  
w h e t h e r  s u c h  a n  e x p e c t a t i o n  e x i s t s  is b a s i c a l l y  a b u s i n e s s  
judgment  w i t h i n  t h e  b r o a d  d i s c r e t i o n  of c o n t r a c t i n g  
o f f i c i a l s ;  a c c o r d i n g l y ,  our r e v i e w  of c h a l l e n g e s  t o  se t -  
a s i d e  d e c i s i o n s  is g e n e r a l l y  l i m i t e d  t o  a s c e r t a i n i n g  w h e t k e r  
t h e r e  h a s  been  a n  a b u s e  of t h a t  b r o a d  d i s c r e t i o n .  - S e e ,  
e.g., B u r r e l l e ' s  ---- P r e s s  C l i p p i n g  --- S e r v i c e ,  B-199945, March 2 ,  
1 9 8 1 , , 8 1 - 1  C P D  1 5 2 ;  -- see -- also - I n g e r s o i l - X a n d ,  B-207005, 
A p r i l , 1 2 ,  1 9 8 2 ,  82-1 CPD 3 3 8 .  

! 
$he p ro tes te r  d o e s  n o t  a l l e g e  t h a t  a d e q u a t e  small 

b u s i n e s s  c o m p e t i t i o n  is n o t  a v a i l a b l e .  R a t h e r ,  t h e  pro-  
tes ter  c o n t e n d s  t h a t ,  a s  t h e  m a n u f a c t u r e r  o f  t h e  s y s t e m ,  i t  
s h o u l d  n o t  be  e x c l u d e d  from compe t ing  f o r  t h e  m a i n t e n a n c ?  
services c o n t r a c t .  The protester  belieJtes t h & t  t h e  a g e n c y l s  
d e c i s i o n  t o  s e t  a s i d e  t h i s  p r o c u r e m e n t - i s  unwise  because t h e  
protester is  b e s t  q u a l i f i e d  to p e r f o r m  t h e s e  s e r v i c e s  and  
b e c a u s e  m a i n t e n a n c e  of t h e  Honeywell  s y s t e m  by a n o t h e r  f i n  
m i g h t  damage H o n e y w e l l ' s  r e p u t a t i o n .  Whi le  Honeywell  d i s -  
agrees w i t h  t h e  A i r  F o r c e ' s  a p p r o a c h  t o  f u l f i l l i n g  i t s  
m a i n t e n a n c e  n e e d s ,  t h i s  d o e s  n o t  p r o v i d e  a p r o p e r  b a s i s  u2on 
which ,  t o  m a i n t a i n  a p r o t e s t  unde r  o u r  Bid P ro te s t  P r o c e d c r e s  
( 4  C . P . R .  p a r t  2 1  (1983)), and w e  f i n d  no  e v i d e n c e  t h a t  t h e  
c o n t r a c t i n g  a g e n c y  a b u s e d  i t s  d i s c r e t i o n  i n  s e t t i n g  a s i d e  

this I e g a r d i n g  H o n e y w e l l ' s  c o n t e n t i o n  t h a t  t h e  c o n t r a c t i n g  
o f f i ce r  d e l e t e d  c e r t a i n  s p e c i f i c a t i o n s  upon b e i n g  i n f o r r e d  
t h a t  b n l y  Honeywell  c o u l d  meet them, w e  have  l o n g  r e c o g n i z e d  

-- 

r o c u r e m e n t .  - See I n g e r s o l l - R a n d ,  s u p r a .  
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that  it is t h e  c o n t r a c t i n g  a g e n c y ' s  r e s p o n s i b i l i t y  to  
determine its ac tua l  n e e d s ,  and  w e  w i l l  n o t  q u e s t i o n  a n  
a g e n c y ' s  d e t e r m i n a t i o n  t h a t  l e s s  r e s t r i c t i v e  s p e c i f i c a t i o n s  
w i l l  meet i t s  needs .  Honeywel l ,  I n c . ,  B-205093, March 1 6 ,  
1982, 82-1 CPD 248.  

F i n a l l y ,  c o n c e r n i n g  H o n e y w e l l ' s  c h a r g e  t h a t  its 
software r i g h t s  u n d e r  a n  "ag reemen t"  w i t h  t h e  A i r  Force may 
be v i o l a t e d  i f  a b u s i n e s s  c o n c e r n  o t h e r  t h a n  Honeywell  
m a i n t a i n s  t h i s  s y s t e m ,  i t  appears t h a t  t h e  s o f t w a r e  r i g h t s  
to which Honeywell  r e f e r s  are p a r t  of t h e  c o n t r a c t  u n d e r  
which  i t  s o l d  t h i s  e n e r g y  management s y s t e m  t o  t h e  A i r  
Force. As s u c h ,  H o n e y w e l l ' s  r i g h t s  and any  v i o l a t i o n  of 
t h o s e  r i g h t s  are matters of c o n t r a c t  a d m i n i s t r a t i o n  t o  be  , 

r e s o l v e d  u n d e r  t h e  p r o v i s i o n s  of H o n e y w e l l ' s  c o n t r a c t  w i t h  
t h e  A i r  F o r c e  and are  n o t  f o r  r e v i e w  as  p a r t  of o u r  b i d  
protest  f u n c t i o n .  See McDonough C o n s t r u c t i o n  Company -' 
B-189157, J u n e  7 ,  lm, 77-1 CPD zO9. On t h e  o t h e r  hand ,  if 
Honeywell  i s  r e f e r r i n g  t o  r i g h t s  i t  may have  u n d e r  p a t e n t s  
it h o l d s ,  a p r o t e s t  t h a t  p a t e n t  o r  l i c e n s e  i n f r i n g e m e n t  may 
r e s u l t  f rom p e r f o r m a n c e  u n d e r  a c o n t r a c t  awarded to a n o t h e r  
firm is n o t  f o r  c o n s i d e r a t i o n  by our O f f i c e  e i t h e r .  - See 
E n v i r o n m e n t a l  C o n t a i n e r  S y s t e m s ,  I n c . ,  B-201739, F e b r u a r y  9 ,  
1 9 8 1 ,  81-1 CPD 8 3 .  

The protest  is d i s m i s s e d .  
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